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Welcome to this edition of InfoConnect, the newsletter from the Aspiron Consulting
Group.

Being the final newsletter for the 2009 calendar year, we have packed an exceptional
large number of issues in this newsletter. In this edition:

Trust and unpaid present entitlements

Corporate losses—can | use them?

Employee share schemes—will | be able to defer my taxing point?
ATO Change Program—the ATO shut down

Paid Parental Leave—impct on employers

Small business entities—what concessions are available?

Small Business Tax Break—reminder
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Trust and Unpaid Present Entitlements

Over the last few months, there has been a lot of media attention on the ATO’s
crackdown on tax planning using trusts.

The latest target has been discretionary trusts with corporate beneficiaries. Specifi-
cally, the ATO has had concerns regarding trusts declaring distributions to corporate
beneficiaries (ie companies) and leaving the amount unpaid (ie unpaid present enti-
tlements).

The unpaid amount may remain in the trust and be used to purchase private assets
which are used by the beneficiaries (eg a holiday house). Alternatively, the amount
may be loaned by the trust to the beneficiaries.

The ATO were seeking to treat unpaid present entitlements as loans. Consequently,
unless the loans satisfied certain requirements, the loans would be treated as
deemed dividends for tax purposes.

The professional tax bodies were surprised by this suggested treatment. The general
consensus was that the ATO’s view represented a change in its long standing inter-
pretation and administrative practice which is inconsistent with the current treat-
ment of unpaid present entitlements.

After extensive consultation with the Taxation Institute of Australia and other profes-
sional tax bodies, the ATO is reconsidering its position.

The outcome remains to be seen. However, the general perception is that this issue
will be satisfactorily resolved with the ATO in the coming months.

However, even if the interpretation and administrative issues are resolved, the ATO
may still seek a legislative change in this area to shut down the use of unpaid present
entitlements to corporate beneficiaries.

Tip: If your company is entitled to distributions from a trust that have re-
mained unpaid for any length of time, you should consider whether this
structure is going to continue to be tax effective.

Corporate Losses—Can | Use Them?

Draft legislation has been released which will facilitate access to corporate losses for
companies with shares that have unequal rights to dividends, capital distributions or
voting power.

Liability limited by a scheme approved under Professional Standards Legislation
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This legislation may apply to companies with multiple classes of shares (ie where the
different classes of shares have unequal dividend, voting and/ or capital rights), such as
a company with preference shares.

The draft legislation makes it clear when such companies can utilise revenue losses,
capital losses and bad debt deductions.

The basic utilisation rules remain the same — that is, a company must satisfy either the
continuity of ownership test or the same business test.

Broadly, to deduct a tax loss, the continuity of ownership test requires that shares with
more than 50% of the voting, dividend and capital rights be owned by the same persons
during the test period.

However, where a company has shares with unequal rights attached to them, the conti-
nuity of ownership test is modified by the draft legislation.

Where such a company fails the continuity of ownership test, the company can reapply
the test disregarding debt interests (eg certain loans) and certain classes of shares.

If the test is still failed, it can be reapplied again based on the assumption that the re-
maining shares have fixed dividend and capital distribution rights for the purposes of
applying the test.

Lastly, the continuity of ownership test is also modified so that if a company has shares
with different voting rights, the voting power of those shares is tested solely by refer-
ence to the maximum votes that can be cast in relation to electing the company’s direc-
tors or adopting and amending the company’s constitution.

Tip: Businesses that previously were not entitled to use their tax losses may
now have access to those losses. It might be worthwhile checking to see if this
applies to your business.

Employee Share Plans—Will | Be Able to Defer My Taxing Point?

The draft legislation for the new employee share scheme rules is moving closer to being
completed. The draft transitional rules have also been released.

The new rules will apply to shares or rights that are issued after 1 July 2009. However,
where tax has been deferred in relation to shares or rights that were acquired prior to 1
July 2009, the new rules will also apply (except in relation to the determining the tax
time and refunds).

To recap, taxation will be upfront unless the conditions for deferral are satisfied. This
will depend on the terms of the scheme itself.

Deferral has been limited to schemes where there is a ‘real risk’ of forfeiture. The latest
explanatory material provides multiple examples in relation to what constitutes a real
risk of forfeiture.

Some examples where you may be eligible for deferral (ie because there is a real risk of
forfeiture) include:

° Employee share scheme (ESS) arrangements with your employer where you will
receive shares in your employer company if you are still employed in, say, 3
years time;

° ESS arrangement with your employer where you will receive shares in your em-

ployer company in one year, if the employer’s market share has increased in 12
months time;

° ESS arrangements with your employer where you will receive shares if you are
still employed in, say, 3 years time or where you leave within 3 years for reasons
beyond your control (eg redundancy or sickness); and

° certain salary sacrifice schemes offering no more than $5,000 worth of shares.
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Some examples where you are unlikely to be eligible for deferral (ie because there is no
real risk of forfeiture) include:

° ESS arrangement with your employer, where you will receive shares in your em-
ployer company in three years, unless you are dismissed for fraud or gross mis-
conduct;

° ESS arrangement with your employer, where your shares are forfeited if the

company’s value falls by 95 per cent during the next 12 months or your shares
are forfeited if you request they be forfeited;

° ESS arrangement with your employer, where the shares are subject to forfeiture
within the first few months of employment if the employee leaves but where
the shares cannot be sold for the first 5 years of employment; and

° ESS arrangements with your employer where you will receive shares in 3 years
time if you are still employed or if you retire (provided you are of retirement age
and are leaving the workforce).

If the deferral conditions are satisfied, the deferred taxing point will be the earliest
point at which:

° for shares — the ending of risk of forfeiture and restrictions on disposal;

° for rights — the ending of the risk of forfeiture and restrictions on exercise or
disposal of the option and disposal of the underlying share acquired on exercise;

° cessation of employment; or
° 7 years.

For these purposes, a restriction on disposal must be a genuine restriction. Genuine
restrictions might include:

° Certain contractual conditions of the employee share scheme that prevent dis-
posal of shares; and

° Circumstances where disposal would constitute a criminal offence (eg a breach
of the insider trading rules).

There will not be a genuine restriction on disposal merely if a company’s internal share
trading policy prevents disposal for a certain period.

A word of caution:

Careful attention should be paid to the transitional rules. For example:
Did you acquire shares prior to 1 July 2009? - Yes

Did you pay tax upfront? - No

Do the new rules apply to you? Yes —in some respects they do! Most people
think that if they acquired shares or rights prior to 1 July 2009 they don’t have
to consider the new rules but this is not the case.

Note: The new rules will not apply to such shares for the purposes of determining the
tax time or refunds.

ATO Change Program

Many people may not be aware that the ATO is proposing to undertake a systems up-
grade. This will involve a shut down of all the ATO systems.

Many people might not have considered what impact this may have on them or their
businesses.
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Some things to think about include:

° Refunds will not generally be able to be obtained during the shut down or
for some time afterwards due to system back logs;

° Taxpayers will not be able to ring the ATO and obtain information; and

° Although tax agents will still be able to lodge documents (such as returns,
BASs, activity statements etc) none of these documents will be able to be
processed.

TIP: If you are expecting to receive a refund from the ATO in the early part of
next year, lodge your returns as early as possible otherwise you might have to
join the queue when the ATO comes back on line!

Paid Parental Leave—Impact on Employers

Although the Government’s paid parental leave (PPL) scheme will not apply until 1
January 2011, employers should be aware of the impact this scheme will have on
them.

The PPL scheme is designed to assist new parents of children born or adopted after 1
January 2011. An eligible person will receive PPL payments at the Federal minimum
wage level (which is currently $543.78 per week) for a maximum period of 18 weeks.

Many employers may think that this scheme will not impact them as it will be Govern-
ment funded. Although the scheme will be Government funded, employers will be
the “paymaster” of the PPL payments (ie employees will receive their PPL payments
through their employers).

Employers will be responsible for receiving PPL payments from the Government and
passing these amounts on to eligible employees where the employee has completed
12 months continuous service prior to the date of birth or adoption.

Not only will employers be the paymasters but they will also be responsible for pro-
viding certain information in relation to their employees to the relevant Government
agencies. This will place an administrative burden on employers (particular those in-
volved in small businesses). Employers need to be aware of the impacts of the new
PPL regime on their businesses.

It should be noted that employers will not be obliged to make superannuation contri-
butions, pay payroll tax or insurance or accrue leave in respect of the PPL payments.

Small Business Entities—What Concessions Are Available?

With tax time coming, it might be worthwhile revisiting whether your business is enti-
tled to any small business concessions.

Small businesses with an annual turnover of less than $2 million may be eligible for a
range of tax concessions, including the following:

° small business tax break;

° capital gains tax (CGT) exemption for assets you have held for at least 15 years;
° CGT 50 per cent active asset reduction;

° CGT retirement exemption;

° CGT roll-over for replacement assets;

° simpler depreciation rules (ie generally assets can be “pooled” for the purposes

of determining depreciation deductions);

° simpler trading stock rules (ie in certain circumstances you can choose
whether or not to do an end-of-year stock take);
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° immediate deduction for certain prepaid business expenses;

° the entrepreneurs’ tax offset may reduce your tax payable by up to 25% where
your business has a turnover of less than $75,000;

° GST can be accounted for on a cash basis;

° GST input tax credits can be apportioned annually for assets used partly for pri-
vate and partly for business purposes;

° you may be exempt from FBT for employee car parking; and

° Pay as you go instalments can be paid and worked out based on your business
and investment income in your most recently assessed tax return.

Is my business eligible?

Broadly speaking, a business may qualify for the above concessions if the “aggregated
turnover” is less than $2 million.

Your aggregated turnover is the sum of your turnover and the turnover of any entities
you are connected or affiliated with. Turnover includes all income earned in the ordi-
nary course of business.

Business Tax Break—Reminder

If you are eligible for the small business tax break, time is fast running out!

Certain small businesses can claim a 50% tax deduction on the cost of eligible assets
bought between 13 December 2008 and 31 December 2009 which are first used or
installed by 31 December 2010. Other concessions may also available for other time
periods and other types of businesses.

Small businesses will only need to spend a minimum of $1,000 per eligible asset in or-
der to qualify for this special deduction.

Assets eligible for this allowance are new tangible depreciating assets and new expen-
diture on existing assets used in carrying on your business and for which you can claim
a capital allowance deduction.

Remember, special rules apply for luxury car lease and hire purchase arrangements
which will impact on the timing of the investment.

TIP: Taxpayers should consider whether they are eligible for the small business
tax break and whether it might benefit their businesses.

Don’t miss out! Act before 31 December 2009.

Last but not least, on behalf of everyone at Aspiron Consulting Group,
we thank you for your support during the year of 2009. We also take
this opportunity to wish you and your loved ones a safe and fun end of
year celebration.

Our office will be closed between 24 December 2009 and will reopen
on 4 January 2010.

(c) 2009 Aspiron Consulting Group. All rights reserved.

The information in this publication is provided for general guidance on matters of interest only. It should not be used as a substitute for consul-
tation with professional accounting, tax, legal or other advisers

This document is not intended or prepared by Aspiron Consulting Group to be used, and cannot be used, for the purpose of avoiding tax penal-

ties that may be imposed on the taxpayer.

Before making any decisions or taking any action, you should consult with Aspiron Consulting Group. No warranty is given to the correctness of
the information contained in this publication and no liability is accepted by the firm for any statement, opinion, or for any error or omission.
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How we are different

We believe that our 7 Points of Difference below set us

apart from our competitors:

1.

One dedicated professional as your advisor and
point of contact

We prefer to agree our fees up front, where possi-
ble, and as such you always know how much you
are paying - no surprises

Independent sounding board for business
decisions, without turning on the fee meter

We guarantee a maximum initial response time of
36 hours if we miss your call

We believe in a simple and no-nonsense
approach on our advice. We aim at structuring
our advice in simple language that you can
understand

We take a honest approach in providing advice -
we have the courage to tell you things you don't
want to hear

Like many of our clients, we are also a small
business and as such we understand the
challenges our clients are facing. However, we
have worked with some of the larg-

est organisations in Australia to know the key
issues that our clients are likely to face as they
grow.

How our clients benefit

We deliver results. Some of the benefits we have

recently delivered to businesses from our expertise

include:

Fast tracked capital allowance and tax
depreciation claim by more than $250,000 after a
review of their fixed assets register.

Developed a tax risk management framework for
a Fortune 500 company

Identified financial & well-being issues of
potential business acquisitions.

Project managed risk reviews by the

Australian Taxation Office (“ATO”).

Successfully negotiated a remission of significant
penalties imposed by the ATO.

Assessed, designed and implemented changes to a
finance function that had double throughput and
reduced running cost in excess of 30%.

Brought a client up to date with internal control
reporting from being 2 years behind schedule.

Taxation & Management
Consulting Services

We offer capability and experiences for taxation and busi-

ness services across the following disciplines:

Corporate Taxation Consulting— beyond
preparing tax returns, we proactively engage our
clients to deliver effective taxation strategies
before it gets too late.

Business structuring—helping our clients set up
tax effective structures to carry on their
businesses.

Tax Risk Management—we help our clients
identify key tax risks, opportunities and issues
and manage them real time.

Business Health Checks—we help our clients
undertake a reality check on the emerging issues
arising from their businesses or a potential
acquisition.

Change Management — designing and implement-
ing strategies on maximising buy-ins and minimis-
ing resistant for major change initiatives.

Finance Process Improvement —we help our
clients improve the process of their finance func-
tions by aligning the corporate strategies with
departmental directions and integrating their
processes with people and technology to deliver
maximum results.

Complex Financial Modeling & Forecasts —we
assist our clients analyse and review complex
finance projection, modeling, “what-if” sensitivity
analysis to ensure profitability, effective manage-
ment and control of their business.

Business Valuation —we help our clients under-
take internal valuation including reviewing asset
impairment and valuation of private business for
purchase or sale.

Our Money Back
Guarantee*

We deliver results.

If, at the end of a consultation, we have not
told you anything new, or clarified your
doubts or queries, we will not charge you
for our time.

* Refer to our Standard Terms & Conditions for detail

© 2009 Aspiron Consulting Group. All rights reserved.
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